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‘Tough-on-crime’ tactics
shape AG nominee’s career
Democrats oppose William Barr as Justice leader
BY CHARLES FELDMANN

T

hose of us from
the 1970s and
‘80s probably remember D.A.R.E. standing for Drug Abuse
Resistance Education
— a product of Nancy Reagan’s “Just Say
No to Drugs!” campaign.
When I reflect on my former days as
a Colorado state narcotics prosecutor and
DEA task force commander, and I mull
over the sizeable cash assets I seized and
the now-legitimate marijuana businesses I
once shut down, I can’t help but think: perhaps the acronym D.A.R.E. may have been
more impactful on the youth had it been
read as Drugs Are Really Expensive.
RESTARTING
THE DRUG WAR
There has been an unambiguous shift
from the tough-on-crimes approach that
dominated the 1980s and 1990s (see the
recent prison reform bill that President
Trump just executed as an example of
these changing norms). In today’s world,
popular public opinion on drugs and addiction takes a more reasonable form.
However, despite the overall development and progress on drug policy reform,
political figures fueled by the Richard
Nixon/Nancy Reagan ideals still reveal
themselves, especially once placed in positions of power.
Could the same misguided principles
be engrained in President Trump’s new
pick for attorney general, William Barr?
A look into the similarities between Mr.
Barr and former Attorney General Jeff Sessions should cause concern on whether the
Department of Justice is returning to the
D.A.R.E. mentality of the 1980s.
This certainly proved true of Mr. Sessions with his failed attempts at launching
yet another War on Drugs and his rescissions of Obama-era policies favorable to
the cannabis industry.
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Mr. Sessions had a tarnished reputation that began way back in the ‘80s when
he was a federal prosecutor. He also supported President George W. Bush’s tax cut
packages, opposed many key Democratic
legislative proposals and even backed a
proposed constitutional amendment to
ban same-sex marriage.
Interestingly, early on in his role as
attorney general, Mr. Sessions recused
himself from any existing or future investigations of matters related to the possible
collusion between the Trump campaign
and Russia. Oddly enough, Trump’s new
pick also appears uninterested in seeing
the investigation be carried out. For instance, Mr. Barr told The New York Times
he found a stronger basis in investigating
the uranium deal than in investigating the
Trump campaign, and he also stated in
a Washington Post op-ed that President
Trump did nothing wrong in firing former
FBI Director James Comey.
TOUGH ON CRIME
Mr. Barr served as President George
H.W. Bush’s attorney general and has a history of a strong, conservative stance toward
the nation’s drug policy. His former service
to the White House revolved around the late
Bush’s push for “more prisons, more jails,
more courts, more prosecutors” — all efforts aimed at combatting drug use and using
mass incarceration as an attempted means of
decreasing the prevalence of violent crimes.
In 1991, Mr. Barr said he wanted his legacy
to be that “I upheld the law and that I left
the Department of Justice a more effective,
stronger and better institution.”
Between fiscal years 1991-93, the federal government spent $19.5 billion on
police services and $5.8 billion on prisons.
Further, Mr. Barr supported the half-dozen pardons the late President George H.W.
Bush granted former high-level officials
who were accused of being involved in
the Iran-Contra investigation. The Barr-endorsed pardons entirely canceled out one

conviction, three guilty pleas and two cases
that were still pending. Mr. Barr has a reputation of using the pardon power to protect
his former boss and president, and it is hard
to ignore this relevance in light of the current Trump/Russia investigation.
Mr. Barr’s recent activity includes a letter he wrote in 2015 to lawmakers urging
them not to propose any bills that would
reform sentencing policies. His resistance
to sentencing reform is directly at odds
with President Trump’s enactment of the
First Step Act, which will undo many of the
tough-on-crimes policies Mr. Barr fought
hard for in the 1980s and ‘90s.
Mr. Barr handed down his War on
Drugs playbook to his daughter, Mary
Daly, who is the current director of opioid
enforcement and prevention efforts in the
deputy attorney general’s office. She advocates for harsher criminal enforcement
to combat the opioid epidemic. Similarly,
Mr. Barr has an alarming history of promoting incarceration as the means to combat crimes. In 1992, he requested that the
Office of the Attorney General publish a
report called “The Case for More Incarceration.” In a note attached to the report,
Mr. Barr stated “there is no better way to
reduce crime than to identify, target, and
incapacitate those hardened criminals who
commit staggering numbers of violent
crimes whenever they are on the streets.”
A noteworthy section of the Barr-endorsed
report is dedicated to the promotion of
asset forfeiture, a federal practice that is
problematic for the cannabis industry with
the current federally illegal state of marijuana. The report indicated that “States
should make sure that they have adequate
statutory authority for asset forfeiture. The
Department of Justice has used hundreds
of millions of dollars from its Asset Forfeiture Fund and the Office of National
Drug Control Policy’s Special Forfeiture
Fund, to support construction of new federal prisons. There is true poetic justice in
forcing criminals to pay for prisons.”
STATES’ RIGHTS
Federalism has been a driving force
for the success of the legal cannabis industry, as can be seen from the recent passage of the 2018 Farm Bill, which has a
provision leaving the decision to legalize
and regulate hemp up to the states. Mr.
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Barr appears to be a flip-flop on individual rights; where he falls on federalism is
anyone’s guess at this point.
Perhaps most puzzling about Trump’s
new nomination is that during the final
day of his Senate confirmation hearings in
1991, Mr. Barr testified he did not believe
the right to privacy in the Constitution extends to abortion, ultimately disagreeing
with the famous Supreme Court decision
Roe v. Wade, which established women’s
right to an abortion. But the primary interest
(as related to the cannabis industry) is that
his reasoning was he felt the authorization
of abortion is a “legitimate issue for state
legislators” and “that’s where the decision
ought to be.” He then went on to note at the
closing of the hearing that Roe v. Wade still
remained “the law of the land” — despite
his disagreements with the court.
Is it possible Mr. Barr’s federalist
abortion values could inform his views
on state-run legal cannabis programs? Or
are his concluding remarks at that committee hearing more indicative of his law
enforcement goals or personal opinions
toward women’s rights?
As more and more congressmembers
comment on Trump’s new pick, a familiar pattern appears to be emerging, with
strong “yays” coming from the right, and
hard “nays” from the left.
The American Civil Liberties Union’s
national political director, Faiz Shakir,
for example, publicly said, “William
Barr’s record suggests that he will follow
Jeff Sessions’ legacy of hostility to civil
rights and civil liberties.”
While the spotlight shines on Mr.
Barr, Democratic leaders are largely troubled by the nomination, and many have
publicly criticized it.
Speaker of the House Nancy Pelosi
demonstrated deep concern with the nomination and gave a statement indicating
Mr. Barr is “encouraging the President to
use the Justice Department as a political
weapon to pursue his rivals and undermine investigations into Trump and his
family’s scandals.”
Senate Minority Leader Chuck
Schumer thinks Barr will have a difficult
time getting the Senate on board. Schumer demanded Barr “commit — at a minimum — under oath before the Senate to

two important things: First, that the Special Counsel’s investigation will proceed
unimpeded, and second, that the Special
Counsel’s final report will be made available to Congress and the public immediately upon completion.”
But what could this mean for the cannabis industry?
Although the available information
provides reason to believe the president’s
priorities are singularly focused on the
Mueller investigation, Mr. Barr’s record
could be indicative of yet another attorney
general who wants to reverse the progress
of the legal cannabis industry. Even if
Mr. Barr doesn’t come out and explicitly
chastise marijuana users and equate the
plant’s danger-level to that of heroin (like
his predecessor did) it should be expected that his agenda will include impeding
entry into the cannabis industry and likely attempting to thwart the legalization
efforts at the federal level. (During his
confirmation hearing, he said he would
not “go after companies that have relied
on the Cole Memorandum”).
Key political figures appear to remain
cautious and are choosing to remain in
the dark with their views toward Trump’s
nominee. Monitoring Colorado Senator
Corey Gardner’s position on Trump’s
pick should be telling as to whether Mr.
Barr’s service will be for the better or for
the worse for the burgeoning state-sanctioned cannabis industry.
Times have certainly changed since
Mr. Barr last served the White House in
the 1990s. Perhaps his former War on
Drugs policies have evolved like the rest
of the country; or perhaps he views this as
a second chance at “winning” the failed
drug war he originally participated in.
Charles Feldmann is a founding partner of Feldmann Nagel Cantaﬁo Margulis Gonnell, PLLC and head of the law
ﬁrm’s international cannabis team. He
uses his past experience as a Marine
Corps federal prosecutor, DEA Drug Task
Force commander and Colorado state
narcotics prosecutor to assist his clients
in establishing strict regulatory compliance protocols at the state, federal and
international levels. Read his full bio at
MJBusinessAttorneys.com.

